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to enjoin the destruction of the leased building. Held, the injunction 
is denied. Peoples Express, Inc. v. Quinn (Mass.), 126 N. E. 423. 

An oral surrender of a term for years, executed by the relinquish- 
ment of possession by the tenant and the resumption of possession by 
the landlord, i. e., by operation of law, is excluded from the general 
operation of the statute of frauds and is therefore valid. Lamar v. Mc- 
Namee, 10 Gill & J. (Md.) 116, 32 Am. Dec. 152; Boyd v. Core, 143 Wis. 
531, 128 N W. 68, 21 Ann. Cas. 1263. This rule also obtains in Eng 
land. See Nickells v. Atherstone, 10 Q. B. 944, 59 E. C. h, 943, 16 L. J. 
Q. B. 371, 11 Jur. 778, 15 Eng. Rul. Cas. 512; Phene v. Popplewell, 12 C. 
B. (N. S.) 334, 104 E. C. L. 334, 31 L. J. C. P. 235, 15 Eng. Rul. Cas. 518. 

But an executory oral agreement to surrender, which has not been 
consummated by the delivery of possession to the landlord, is inopera- 
tive under the provisions of the statute. Lommott v. Gist, 2 Har. & G. 
(Md.) 433, 18 Am. Dec. 295. See Armory v. Kannoffsky, 117 Mass. 351, 
19 Am. Rep. 416. 

Though the elements of a surrender by operation of law be lacking, 
yet where one party has been induced to make expenditures upon land, 
or otherwise to change his situation materially in reliance upon the 
performance of an oral agreement, the other party is held, by force of 
his acts, declarations or silent acquiescence, which have misled the 
other to his harm, to be estopped from setting up the statute of frauds. 
Fenner v. Blake (1900), 1 Q. B. 426; Davis v. Downer, 210 Mass. 573, 576. 
97 N. E. 90. 

The decision in the instant case seems sound upon reason and au- 
thority. 

Libel and Slander — Imputations Affecting Business Actionable Per 
Se— Disparagement of Quality.— The defendant, who conducted a meat 
market opposite that of the plaintiff, said to a purchaser of meats 
from the plaintiff, "That meat you are buying is diseased, rotten, and 
tubercular." To another person, a meat dealer, the defendant declared 
that all the plaintiff's meat was bad, that his whole store was full of 
tuberculosis, and that his meat was rotten. The plaintiff brought an 
action for slander, alleging no special damage. Held, the words are 
slanderous per se. Panster v. Wasserman, 180 N. Y. Supp. 718. 

In general, averment and proof of special damage is essential to the 
maintenance of an action for slander of a person, unless the charge is 
of so grave a character that special damage will be presumed. Stud- 
dard v. Trucks, 31 Ark. 726; Doyle v. Kirby, 184 Mass. 409, 68 N. E. 843 
But when the words spoken have such a relation to the profession, oc- 
cupation, trade or calling of the plaintiff that they directly tend to in- 
jure him therein, they are actionable per se, and special damage need 
not be alleged and proved. See Blumhardt v. Rohr, 70 Md. 328, 17 AH. 
266; Singer v. Bender, 64 Wis. 169, 24 N. W. 903. 

But, if the words are not published concerning the trader or manu- 
facturer in his occupation or calling but concerning the quality of the 
goods he makes or deals in, special damage must be shown. Swan v. 
Tappan, 5 Cush. (Mass.) 104; Cleveland Leader Printing Co. v. Nether- 
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sole, 84 Ohio St. 18, 95 N. E. 735, Ann. Cas. 1912B, 978. In disparage- 
ment of quality the words may be either oral or in writing. See Mey- 
rose v. Adams, 12 Mo. App. 329. Where loss of sale is relied upon as 
special damage, there should be averment and proof of loss of sale to 
some particular person. Wilson v. Dubois, 35 Minn. 471, 29 N. W. 68, 
59 Am. Rep. 335; Stevenson v. Love (C. C), 106 Fed. 466. In an ac- 
tion for slander of title, the plaintiff must also show the falsity of the 
words published and the malicious intent with which they were ut- 
tered. Burkett v. Griffith, 90 Cal. 532, 27 Pac. 527, 13 L. R. A. 707, 25 
Am. St. Rep. 151; Cordon v. McConneil, 120 N. C. 461, 27 S. E. 109. 

According to the interpretation placed on the words uttered concern- 
ing a person's property, they fall into one of the two classes above men- 
tioned. The words, however, should be taken in the same sense as they 
were intended to be understood by the general public. Rue v. Mitchell, 
2 Dall. 58; Marino v. Di Marco, 41 App. D. C. 76, 48 h. R. A. (N. S.) 
1214. A mere disparagement of a person's property is not actionable 
per se. Young v. Macrae, 3 B. & S. 264: Kennedy v. Press Publishing Co., 
41 Hun. (N. Y.) 422; Tobias v. Harland, 4 Wend. (N. Y.) 537. 

In Dooling v. Budget Publishing Co., 144 Mass. 258, 59 Am. Rep. 83, 
the defendant published an article stating that a dinner furnished by 
the plaintiff, a public caterer, was "wretched," and served "in such a 
way that eyen hungry barbarians might justly object," and that 'the 
cigars were simply vile and the wines not much better." The court 
held that the words though strong amounted only to a condemnation 
of the dinner and its accompaniments and were not actionable with- 
out allegation of special damage. Dooling v. Budget Publishing Co., 
supra. Where the defendant, a dealer in safes, wrote to the purchaser 
of a safe from the plaintiff company that the safe so purchased was 
cheaply constructed and easily burglarized, it was held that these 
words were not actionable per se. Victor Safe and Lock Co. v. Deright 
147 Fed. 211, 8 Ann. Cas. 809, and note. 

When the language is spoken not only in disparagement of the prop 
erty but contains an implication on the manufacturer or seller in re 
spect to his trade or business, the words are actionable per se. Dr 
Shoop Family Medicine Co. v. Wernich, 95 Wis. 164, 70 N. W. 160; Freis 
inger v. Moore, 65 N. J. L. 286, 47 Atl. 432; Blumhardt v. Rohr, supra 
Where a moving picture corporation produced a picture entitled, "The 
Inside of the White Slave Traffic" which showed a certain factory as 
the place where the white slave traffickers plied their vicious trade, 
it was held that the owner of the factory could recover in an action 
for libel without alleging special damage. Merle v. Sociological Research 
Film Co., 166 App. Div. 376, 152 N. Y. Supp. 829. 

In short, to render such words actionable per se, they must import 
that the plaintiff is guilty of deceit, malpractice, fraud or dishonesty 
in the conduct of his business. Hopkins Chemical Co. v. Read Drug,, 
etc., Co., 124 Md. 210, 92 Atl. 478; Larsen v. Brooklyn Daily Eagle, 165 
App. Div. 4. 150 N. Y. Supp. 464, affirmed in 108 N'. E. 1098. Thus, 
where a statement was made that what was sold as pure creamery but- 
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ter was 40% butter and the balance grease, it was held that this state- 
ment was actionable per se because it charged the manufacturer with 
acts involving moral turpitude both as an individual and as a dealer. 
Dabold v. Chronicle Publishing Co., 107 Wis. 357, 83 N. W. 639. A 
statement that ice cream sold by a manufacturer caused the death of 
one child and made others ill was considered actionable per se. Larsen 
v. Brooklyn Daily Eagle, supra. 

A distinction seems to be made by the courts between statements 
alleging that the plaintiff sold rotten goods and statements alleging 
that some of his goods were rotten. Burnet v. Wells, 12 Mod. 420. The 
former, involving both the plaintiff and his goods, are actionable per 
se. Marino v. Di Marco, supra; Mowry v. Raabe, 89 Cal. 606, 27 Pac. 
157; Blumhardt v. Rohr, supra. The latter are actionable only when 
special damage is proved. Burnet v. fVells, supra. 

No cases directly in point appear to have arisen in Virginia. See 
Moore v. Rolin, 89 Va. 107, 15 S. E. 520. 

Party Walls — Injunction against Use by Adjoining Landowner 
without Paying Share of Cost under Oral Contract. — In pursuance of 
an oral agreement between adjoining landowners, one of them built a 
wall, one-half of which was on his own land and one-half upon the land 
of the other owner. The builder was to be sole owner of the wall un- 
til the adjoining owner had paid one-half of the cost of construction. 
Upon this payment the non-builder would be entitled to make said 
wall a party wall to any building he should erect. The non-builder 
conveyed his lot to a third person who in turn conveyed to the defend- 
ant. Without payment of the stipulated sum the defendant cut holes 
in the wall for the purpose of building against the wall. Suit was 
brought to enjoin the action of the defendant. Held, the injunction is 
granted. Hanson v. Beaulieu (Minn.), 176 N. W. 178. 

In such case the question is at once raised whether an oral agree- 
ment pertaining to a party wall is a contract that may be avoided be- 
cause within the scope of the Statute of Frauds. It is universally held 
that such an agreement, even though for an interest in land, is taken 
out of the Statute of Frauds by performance, and execution of the con- 
tract by one party renders the other party liable. Walker v. Shackel- 
ford, 49 Ark. 503, 5 S. W. 887; Rawson v. Bell, 46 Ga. 19. 

Under a contract such as that under consideration the builder is con- 
stituted the sole owner of the wall until the other party elects to pay 
his share of the cost of construction. Mickel v. York, 175 111. 62, 51 N. 
E. 848. An attempt to cut holes in the wall is a continuing trespass, 
and in such case injunction is the proper remedy. See Miller v. Mc- 
Clelland (Iowa), 173 N. W. 910; Masson's Appeal, 70 Pa. St. 26. 

What constitutes sufficient constructive notice to a grantee of the 
non-builder of the existence of the contract to pay one-half the cost 
of constructing the party wall is a point upon which the courts are not 
agreed. Some courts uphold the doctrine that knowledge by the pur- 
chaser of the existence of a party wall on the land he intends to pur- 



